The excerpt below is from a June 25 proposed rule by Dept. of State regarding “Documents required for travelers departing from or arriving in the US at …ports of entry.” Their proposal is self-evident and the issue is whether US, Canada and Mexico tribal nations, or others, would have a united position regarding a response with recommendations. 

F. American Indian Card Holders From Kickapoo Band of Texas and Tribe of  Oklahoma

U.S. Citizenship and Immigration Services (USCIS) issues American Indian Cards (Form I–872) to members of the Kickapoo Band of Texas and Tribe of Oklahoma to document their status. The American Indian Card is issued pursuant to the Texas Band of Kickapoo Act of 1983 (TBKA), 25 U.S.C.

1300b–13. There are two versions of the American Indian Card: (1) For Kickapoos who opted to become U.S. citizens under the TBKA (the filing deadline for this benefit closed in 1989) and (2) for Kickapoos who opted not to become U.S. citizens, but instead were afforded ‘‘pass/repass’’ status.  We note that by Federal law, all of the Kickapoo Indians described above, whether or not they are U.S. citizens,may ‘‘pass the borders’’ between Mexico and the United States,62 which has historically applied to land border crossings. We propose to continue the current practice of allowing U.S. citizen and Mexican national Kickapoo Indians to enter and exit the United States using their American Indian Cards, issued by USCIS, as an alternative to the traditional passport or passport card at all sea and land border ports-of-entry.

Under the proposed rule, U.S. citizen members of the Kickapoo Band of Texas and Tribe of Oklahoma would be permitted to present the Form I–872 American Indian Card in lieu of a passport or passport card at all sea and land ports of entry when arriving from contiguous territory or adjacent islands. Mexican national members of the Kickapoo Band of Texas and Tribe of Oklahoma would be permitted to present the I–872 in lieu of either a passport and visa or BCC at sea and land ports-of-entry when arriving from contiguous territory or adjacent islands.

G. Members of United States Native American Tribes IRTPA expressly applies to all United States citizens. Federal statutes apply to Native Americans born in the United States 63 absent some clear indication that Congress did not intend the statute to apply.64 However, the United States as a special relationship, founded in the Constitution, with its Native American tribes.65 This relationship permits special rules for Native American members of federally recognized United States tribes.66 Comments on the ANPRM and consultations with United States Native American tribes have emphasized the particular impact which a new document requirement may have on Native Americans belonging to United States tribes who continue to cross the land borders for traditional historic, religious, and other cultural purposes. A number of border tribes are particularly concerned that their members will be required to obtain a passport card or other alternative document to maintain contact with ethnically related communities, including, for some tribes, members who live on traditional land in Mexico or Canada.  Proposed Acceptance of Satisfactory Tribal Enrollment Documents at Traditional Border Crossing Points for Tribes Who Continue Traditional Land Border Crossings DHS and DOS do not propose to accept any particular tribal enrollment documents as part of this NPRM. DHS and DOS do propose, however, to consider such documents for the final rule as discussed below. Documents that may be found acceptable and so designated in the final rule must establish the identity and citizenship of members of United States tribes. DHS and DOS propose to accept such tribal enrollment documents only if members of the issuing tribe continue to cross the land border of the United States for a historic, religious or other cultural purpose.67 The tribal enrollment card must be satisfactory to CBP, may only be used at that tribe’s traditional border crossing points and will only be accepted so long as that tribe cooperates with the verification and validation of the document. These tribes must also cooperate with CBP on the enhancement of their documents in the future as a condition for the continued acceptance of the document.

DHS and DOS invite comments from those United States tribes that enroll members who continue to cross the border for a traditional purpose. Any tribe that wishes to propose its tribal enrollment card as an acceptable alternative document at one or more traditional border crossing points should submit comments supporting acceptance of its tribal enrollment card as an alternative for its members. All such comments should explain fully why the proposed tribal enrollment card should be an acceptable alternative document for its members. Each comment should explain the traditional border crossings of that tribe by: a. Specifically identifying the federally recognized tribe; b. Indicating the traditional destination or destinations across the border that are visited by members of the tribe; c. Explaining in detail the purpose or purposes of all such travel; d. Relating all such travel to traditional ethnic, religious, cultural or other activities of the tribe; e. Indicating the frequency of the travel; and f. Specifying the border crossing point or points which are generally utilized to travel to each destination. If the cross-border travel is reciprocated by a tribe, community, or band from Canada or Mexico, the United States tribe should also fully explain the connection with Canadian or Mexican Native Americans including a complete description of all such travel into the United States by individuals from the related Native American community.

The record of the rulemaking will need to detail the enrollment qualifications employed by each United States tribe in order to propose the acceptance of the tribe’s enrollment document. All qualifications for membership in any such tribe should be fully described in the comments as well as whether, and in what circumstances, spouses, children or others may be ‘‘adopted’’ into the tribe. In addition, each tribe should indicate the relevant categories of information from its enrollment records that support the acceptance of its tribal enrollment document as an acceptable citizenship and identity document. Such comments should explain and document the reliability of each tribe’s records. For that reason, tribes interested in pursuing this option should indicate the information that it is willing to make available to CBP from tribal enrollment records. At a minimum, CBP will need to verify the names, residences, and birthplaces of enrolled tribal members, the identity of the parents of enrolled tribal members who were not born in the United States, and the procedures followed by each tribe to document all such information contained in its enrollment records. DHS and DOS also welcome comments concerning the determination
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Make no special provision for U.S. Native Americans because they have an equal opportunity to obtain the same documents that are available to all other U.S. citizens. 

Consider broader issuance of the American Indian Card now issued to members of the federally recognized Kickapoo Tribes or a similar card. 

Accept tribal enrollment cards from tribes whose members continue traditional border crossings without any limitation on the border crossing point or points where each such tribal enrollment card is accepted. 

Accept all tribal enrollment cards from all federally recognized Native American tribes at some or all border crossing points. DHS and DOS specifically request comments on these alternatives and suggestions for any other alternatives for U.S. Native Americans. H. Canadian Indians Section 289 of the INA 68 refers to the ‘‘right’’ of Native Americans born in Canada to ‘‘pass the borders of the United States,’’ provided they possess at least 50 percent of Native American blood. Under this proposed rule, Canadian members of First Nations or ‘‘bands’’ would be permitted to enter the United States at traditional border crossing points with tribal membership documents subject to the same conditions applicable to United States Native Americans. Canadian First Nations or bands who seek to have their tribal enrollment cards accepted for border crossing purposes should submit comments for the record which contain the information requested in subsection G for comparable federally recognized U.S. tribes.

 As previously noted, the new Indian and Northern Affairs Canada card may also be accepted as satisfactory evidence of the citizenship and identity of registered Canadian Indians.

62 See Texas Band of Kickapoo Act, Pub. L. 97– 429, 96 Stat. 2269 (1983).

63 In 1924, Congress conferred United States citizenship on all Native Americans born in the United States. Act of June 2, 1924, ch. 233, 43 Stat. 253, codified as INA § 301(b), 8 U.S.C. 1401(b). 

64 See Federal Power Commission v. Tuscarora Indian Nation, 362 U.S. 99, 120 (1960); Taylor v. Ala. Intertribal Council Title IV J.T.P.A., 261 F.3d

1032, 1034–1035 (11th Cir. 2001).

65 See Constitution, I, § 8, cl.3; Cherokee Nation  v. Georgia, 30 U.S. 1, 17 (1831); Worcester v. Georgia, 31 U.S. 515, 561 (1832); U.S. v. Sandoval, 231 U.S. 28, 46–47 (1913).

66 Morton v. Mancari, 417 U.S. 535, 551–55.

67 From our consultations with Native American communities, DHS understands that members of a number of federally recognized tribes maintain contact with ethnically related people across our land border. For example, the Kumeyaay of California, Tohono O’odham of Arizona, Kickapoo of Texas, Oklahoma and Kansas, and Haudenosaunee or Six Nations of the New York State area maintain contact with ethnically related people on the other side of border. We also have been told that the three Kickapoo bands in the United States all lay their dead to rest in a traditional cemetery in Mexico. Traditional border crossings may continue for these and similar historic, religious and cultural purposes.
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